United States Court of Appeals
For the First Circuit

No. 01-1400
UNI TED STATES OF AMERI CA,
Plaintiff, Appellee,
V.
MARI A DEL CARMEN VENTURA- MELENDEZ,

Def endant, Appel | ant.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF PUERTO RI CO

[ Hon. Juan M Pérez-G ménez, U.S. District Judge]
[ Hon. Aida M Del gado-Col 6n, U.S. Maqgistrate Judge]

Bef or e

Torruella, Circuit Judge,
Kravitch,” Senior Circuit Judge,
and Lynch, Circuit Judge.

Li nda Backiel, for appellant.

Francis J. Bustamante, Special Assistant U.S. Attorney, w th whom
Quillermo G I, United States Attorney, Jorge E. Vega- Pacheco, Assi stant
U.S. Attorney, Chief, Crimnal D vision, andAnt hony Chavez, Speci al
Assistant U S. Attorney, were on brief, for appellee.

Decenber 19, 2001

" O the Eleventh Circuit, sitting by designation.






TORRUELLA, Circuit Judge. Def endant Maria del Carnen

Vent ur a- Mel éndez (" Ventura" or "defendant") appeal s her conviction for
trespassingonaUnited States mlitary installation. She asserts
numer ous grounds for appeal, all of which we find unavailing. W
therefore affirmher conviction.
l. BACKGROUND

Vent ura, a native of Vieques, Puerto Ri co, was arrested on
June 1, 2000 on a beach i n Vi eques during a peaceful protest agai nst
t he Navy's continuing use of portions of the island for mlitary
maneuvers. The beachis part of the Naval installationat Canp Garcia
and sits approxi mately 200 yards fromthe |ive i npact area desi gnat ed
for live-fireartillery and bonbardnment exerci ses. Approxi mately
thirty-one people, all of whom were engaged in acts of civil
di sobedi ence, were arrested at the same tinme and pl ace.

Vent ura was charged, in asingle-count informationfiled on
July 17, 2000, with violationof 18 U. S. C. 8§ 1382. The district court
conduct ed a one-day bench trial and found Ventura, al ongw th her two
co-defendants, guilty of the one count charged. The district court
t hen sentenced t he def endant t o one year of unsupervi sed probati on,
with a special condition that she not enter any part of the Navy's
cl osed base at Canp Garcia w t hout perm ssion, and assessed afinein
t he anount of ten dollars.

I'1. ANALYSI S
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The federal trespassing statute under which Ventura was

convicted provides, in relevant part:

Whoever, withinthe jurisdictionof the United
St at es, goes upon any mlitary, naval, or Coast
Guard reservation, post, fort, arsenal, yard,
station, or installation, for any purpose
prohi bited by law or | awful regulation;

Shal | be fined under thistitle or inprisoned not
more than six nmonths, or both.

18 U.S. C. § 1382 (1994). The statute, in essence, prohibits persons
from"enter[ing] mlitary reservations that are closed to them
provi ded t hey have noti ce or know edge that their entry is prohibited."

United States v. Parrilla-Bonilla, 648 F.2d 1373, 1378 (1st Cr. 1981).

Vent ura argues t hree basi c grounds for appeal. First, she
contends that the district court inproperly admtted a "Certificate of
Non- Exi st ence of Record" that purported to showthat she was not anong
those with perm ssionto enter Canp Garcia on the day of her arrest.
Second, she argues that the evi dence was i nsufficient as a matter of
| awt o showt hat her presence onthe beach constituted entry upon | ands
reserved by the Navy. Lastly, she argues that the district court
erroneously failed to disqualify Navy personnel fromacting as Speci al
Assi stant United States Attorneys. W address each of her appeal
arguments in turn.

A. Adm ssion of the Certificate of Non-Exi stence of Record



Shortly beforetrial, Venturafiledamtioninlimneto
excl ude fromevi dence a Certificate of Non-Existence of Record (" CONER')
si gned by Li eut enant Conmander Neftal i Pagan ("LC Pagan”). The CNER
stated that a diligent search of the records contai ni ng the nanmes of
those with perm ssionto enter Canp Garcia on the day i n questi on had
been conducted, and that the search reveal ed no record or entry
i dentifying Ventura. The docunment was i ntroduced to showt hat Ventura
was not aut hori zed to be on the property control |l ed by t he Navy when
she was arrested. LCPagan did not testify at trial. Ventura' s notion
t o excl ude t he CNER was deni ed fromt he bench on the date of trial,
wi t hout opi nion. Her objection was renewed and overrul ed duringtrial.

1. Application of Rule 803(10)

Ventura first di sputes whether the district court correctly
admtted the CNERi n accordance wi t h Federal Rul e of Evi dence 803(10).
"[A] trial court enjoys considerabl e discretioninconnectionwiththe

adm ssi on or excl usi on of evidence." Udenba v. Ncoli, 237 F.3d 8, 15

(1st Cir. 2001). Consequently, we review the district court's
application of Rule 803(10) for an abuse of discretion. [|d.
Subject tothelimtations of Rul e 803(10), an out-of -court
statenment i s adni ssible to prove the absence of a public record or
entry, even where the declarant i s avail able as a w tness. Evi dence

adm tted pursuant to Rule 803(10) nust nmeet the following criteria:



To prove the absence of a record, report,
statenment, or data conpilation, inany form or
t he nonoccurrence or nonexi stence of a matter of
which a record, report, statenent, or data
conpi lation, inany form was regul arly nade and
preserved by a public of fice or agency, evi dence
inthe formof acertificationinaccordance with
rule 902, or testinony, that diligent search
fail edto disclosetherecord, report, statenent,
or data conpilation, or entry.
Fed R Evid. 803(10). Thus, any certificate declaringthat adiligent

search of public records failed to disclose arecord or entry nmust
conport with Rul e 902, whi ch governs the sel f-authentication of certain
docunments. Rule 902 provides, in relevant part, for the self-
aut hentication of:

A docurent bearing a seal purportingto bethat

of the United States, or of any State, district,

Commonweal th, territory, or insul ar possessi on

t hereof, or the Panama Canal Zone, or the Trust

Territory of the Pacific Islands, or of a

political subdivision, departnment, officer, or

agency thereof, and a signature purportingto be

an attestation or execution.

Fed. R Evid. 902(1).

Ventura chal | enges the di strict court's adm ssion of the CNER
under Rul e 803(10) on several grounds. She clainms: 1) that the
under | yi ng records of thosew th perm ssionto enter Canp Garcia are
not "regul arly made and preserved by a public office or agency"; 2)
t hat t he CNER does not bear t he proper seal; and 3) that thereis no

proper "attestation” tothe contents of the docunent. W find each of

t hese argunents unpersuasive.



First, Ventura argues that, in order for the underlying
records to be "regul arly made and preserved by a public office or
agency, " their creation and nmai nt enance nust be | egal | y mandat ed by
statute or regul ati on. As such, defendant argues, the Navy's nere
practice of naki ng and retai ning records of thosewi th perm ssionto
enter Canp Garcia does not satisfy therule. However, we are unableto
findsuchalimtationinthetext of therule. Hadthe drafters of
t he Rul es of Evi dence i ntended such a requi renent, they were wel |l aware
of howit could beinposed. Cf. Fed. R Evid. 803(6)(B) (providingfor
adm ssi on of records and reports of public of fices or agenci es setting

forth "matters observedpursuant to duty i nposed by | aw') (enphasi s

added). The plaintext of the rul e mandates only that the underlying
records "be regul arl y nade and preserved by a public of fice or agency”;
we discern no error in the district court's conclusion that this
limtationwas satisfiedby aproffer of evidence that | ogs of those
with perm ssionto enter the base are made and gat hered on a dai ly
basi s.

Second, withregardto the adequacy of the seal, the CNER
admtted by the district court clearly bears the raised seal of the
Depart ment of the Navy, a political subdivisionof United States. W
believe this satisfies therule since, "[u] nder the approach of Rule
902(1), the seal of any executing officer or custodianw || generally

suffice.” 5 Jack B. Weinstein & Margaret A. Berger, Weinstein's
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Federal Evidence 8§ 902.03[1], at 902-11 (3d ed. 1997) (footnote

omtted).
Third, although LC Pagan did not use the precise term

"attest," hestated that he "certifies and swears" that the contents of

the CNER are accurate. The word "certify" means to " attest to being

true," Black's LawDi ctionary 124 (7th ed. 1998) (enphasi s added), and

t hus easi |y supports the requirenent of Rul e 902(1) that the signature

“purport[] to be an attestation.” See United States v. Mat eo- Mendez,

215 F. 3d 1039, 1043-44 (9th Gr.), cert. denied, 531 U. S. 983 (2000);

see also 5Weinstein's Federal Evidence 8 902. 03[ 1], at 902-12 ("Rul e
902(1) does not specify any particular form of attestation or
execution."). Wetherefore conclude that the district court was wel |
withinits discretionindetermningthat the CNER net each of the
requi rements for adm ssion under Rule 803(10).1

2. Confrontation Clause

Ventura al so chall enges the adm ssion of the CNER on
constitutional grounds, claimng that she was deprived of rights
secured by the Confrontati on Clause. Wereviewthe district court's

ruling on this constitutional question de novo. United States v.

Rosari o-Diaz, 202 F.3d 54, 70 (1st Cir. 2000).

! Because we agree that the CNER was properly adnmtted as self-
aut henti cati ng under Rul e 902(1), we need not address defendant's
contentionthat the certificationis not aself-authenticating donestic
public docunment not under seal within the nmeaning of Rule 902(2).
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The Si xt h Amendnent provides, inrelevant part, that "the
accused shall enjoy theright . . . tobeconfrontedw ththe w tnesses
against him" U S. Const. anend. VI. "The central concern of the
Confrontation Clause is to ensurethereliability of the evidence
agai nst a crimnal defendant by subjectingit torigoroustestingin
t he context of an adversary proceedi ng before the trier of fact."

Maryl and v. Oraig, 497 U. S. 836, 845 (1990). When t he gover nnent seeks

to use an out-of -court statenent agai nst the accused, "courts nmust
deci de whet her the [ Confrontati on] Cl ause permts the governnent to
deny t he accused hi s usual right toforce the declarant 'to submt to
cross-exam nati on, the greatest | egal engi ne ever i nvented for the

di scovery of truth."" Lilly v. Virginia, 527 U.S. 116, 124 (1999)

(plurality opinion) (quotingCaliforniav. Geen, 399 U. S. 149, 158

(1970) (footnote and citation omtted)).
The hear say exception and Confrontation G ause inquiries are
not cot erm nous, "and evi dence that i s adm ssi bl e under the fornmer may

still beinadm ssibleunder thelatter." United States v. Barone, 114

F.3d 1284, 1299 (1st Gr. 1997). Nonethel ess, the Confrontation d ause
and t he hearsay rul es are both "general |l y desi gned to protect sim| ar

val ues . ." Bourjaily v. United States, 483 U. S. 171, 182-83

(1987) (citations and quotations omtted). Thus, an otherw se
adm ssi bl e out-of -court statenment al so satisfies the requirenents of

the Si xth Amendnent "if it bears adequateindiciaof reliability."
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| daho v. Wight, 497 U S. 805, 815 (1990) (internal quotations

omtted).

Ventura argues that adm ssion of the CNER fails the
reliability requirement of the Confrontation Cl ause because the
evidence neither fallswithina"firmy rooted" hearsay exception, nor
contains the particul arized indiciaof trustworthiness that woul d
ot herwi se pass constitutional nuster.? Because we concl ude t hat t he
CNER denonstrates "particul ari zed guar antees of trustworthi ness”

sufficient tosatisfy the Confrontati on C ause, see Ohi 0 v. Roberts,

448 U.S. 56, 66 (1980), we need not decide whether Rule 803(10)
enbodies a "firmy rooted" hearsay exception.?

The requisite "' particul ari zed guar ant ees of trustwort hi ness'
must be shown fromthe totality of the circunstances."” Wight, 497
U S. at 819. Though "courts have considerable |leeway in their
consi derati on of appropriate factors," the rel evant circunstances are

t hose "t hat surround t he maki ng of t he statenment and t hat render t he

2 Vent ura does not appear to chall enge i ntroduction of the CNERon t he
basi s that the governnent failed to denonstrate that LC Pagan was
unavail able totestify. Cf. Barone, 114 F. 3d at 1302 (noting t hat
under certaincircunstances the Confrontation Cl ause requires the
government to denonstrate the declarant's unavailability).

3 "Where the evidence is adm tted under a'firnmly rooted hearsay
exception, reliability may be i nferred wi thout nore." Barone, 114 F. 3d
at 1301 (citingRoberts, 448 U. S. at 66). "Adm ssionunder afirmy
root ed hearsay exception satisfies the constitutional requirenent of
reliability because of the wei ght accorded | ongst andi ng j udi ci al and
| egi sl ative experience inassessingthetrustworthiness of certain
types of out-of-court statenments . . . ." Wight, 497 U S. at
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decl arant particularly worthy of belief,"” such that "the test of
cross-exam nation would be of marginal utility.” [d. at 819-22. W
t her ef ore eschewt he endorsenment of a single "nmechanical test,"id. at
822, and l ook to the factors that best assay thereliability of the
CNER Inthisregard, the Supreme Court's plurality decisioninDutton
v. Evans, 400 U.S. 74 (1970), provides hel pful guidance. InDutton,
the Court articul ated a four-prong anal ysis for testingthereliability
of out-of-court statenments, inquiring whether: 1) the statenment
cont ai ned no express assertions about past facts; 2) the decl arant was
in a position to have personal know edge of the matters in the
statenment; 3) the possibility that the declarant's statenment was
founded on faulty recollection is extrenely rempte; and 4) the
ci rcumst ances surroundi ng t he maki ng of t he st at enment were such t hat
the possibility of m srepresentation was unlikely. 1d. at 88-89.
Here, the CNERadmi tted i nt o evi dence by the district court
satisfies each of theDutton factors. First, the docunent contains no
assertion of past facts; rather, it relates only to the LC Pagan's
cont enpor aneous sear ch of exi stingrecords. Second, LC Pagan, whose
duties include "control of access tothe area known as Canp Garcia" and
the "authority to grant perm ssionto particul ar individualstoenter
Canp Garcia," was wel |l positionedto have personal know edge of t he
matters in the CNER. Third, because a search of the records was

conducted shortly before the creation of the CNER, the resulting
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possibility of faulty recollection is mnute. Lastly, the
ci rcunst ances surroundi ng t he maki ng of the CNER nake m srepresentati on
unli kely: the statenment i s sworn by an of fi cer of the government inthe
di scharge of his official duties; and the underlying records are
created and mai ntai ned i n a manner t hat bespeaks conpl et eness and
reliability.

Based on theDutton factors, we concl ude that the CNERi s
entitledtoadignity and trustworthi ness on par with that recogni zed

for out-of-court statenments that fall within"firmy rooted" hearsay

exceptions. See Wight, 497 U.S. at 821 ("[ E]vi dence possessing
"particul ari zed guarant ees of trustworthi ness' nust be at | east as
reliable as evidence adm tted under afirmy rooted hearsay exception

.. .") (citationomtted). Qur conclusionis further buttressed by
courts that have determ ned that ot her certificates of the absence of
a public record or entry have particularized guarantees of
trustworthiness sufficient tosatisfy the Confrontation O ause. See,

e.g., United States v. Rith, 164 F. 3d 1323, 1336-37 (10th G r. 1999);

United States v. Hut chi nson, 22 F. 3d 846, 852 (9th Cir. 1993); United

States v. Metzger, 778 F.2d 1195, 1202-03 (6th Cir. 1985); United

States v. Herrera-Britto, 739 F.2d 551, 552 (11th Cir. 1984) (per

curian). Thus, the adm ssion of the CNERinthe crimnal trial did not
violate Ventura's Sixth Amendnent rights.

B. Sufficiency of evidence challenge
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Vent ur a next assail s the governnent's proof of entrance onto
property reserved by the Navy. Ventura made these challengesin a
nmotion for judgment of acquittal under Federal Rule of Crim nal
Procedure 29. ARule 29 notionw || be denied "unl ess the evi dence,
viewed inthe light nost favorabl e to the governnent, coul d not have
persuaded any trier of fact of the defendant's guilt beyond a

reasonabl e doubt."” United States v. Hernadndez, 218 F. 3d 58, 64 ( 1st

Cir. 2000) (quotation omtted), cert. denied, 531 U S. 1103 (2001). W

reviewthe district court's denial of the noti on de novo. United

States v. Frigerio-Mgiano, 254 F.3d 30, 33 (1st Cir. 2001).
Vent ur a argues t hat her unaut hori zed presence on t he beach
near the live inpact area does not violate 18 U. S.C. § 1382 because t he
statute requires proof of both ownership and control of area in
guesti on. Al t hough defendant concedes that the Navy owned and
controlledthe areaup to the nean high-tide line of the beach, she
mai ntai ns that the area seaward of that |ine was essentially fair gane
for her and t he ot her protesters because Congress has recogni zed Puerto
Rico's jurisdictionover its beaches, see 48 U. S. C. 88 747-49. She
argues further that, because the evidence at tri al established only
t hat she was arrested on t he beach -- but not specifically |andward of
the nean high-tide l[ine -- her conviction cannot be sustai ned.
As an initial matter, and despite the defendant's

protestations tothe contrary, we conclude that "[g] over nment ownershi p
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of the property in questionisnot arequisitetoviolating Section

1382." United States v. Allen, 924 F.2d 29, 31 (2d Cr. 1991)

(enphasi s added) (citingUnited States v. McCoy, 866 F. 2d 826, 830- 32
(6th Cir. 1989)).

In Allen, the Second Circuit addressed this issueinthe
context of several defendants charged with violating 8 1382 by swi nm ng
al ongsi de a docked Trident nucl ear submarine. In that case, the
def endant s argued t hat t hey coul d not have vi ol at ed § 1382 because
"t hey never intendedto, andinfact didnot, penetrate the boundary of
t he naval reservation. . . but rather only the 'security zone' of the
wat ers surroundi ng that reservation.” |d. at 30. TheAllen court held
that "entering the security zoneis enteringthe naval reservation and
isaviolationof Section 1382." 1d. The waters' desi gnation as part
of a security zone in accordance with federal regulations was
sufficient toinvest the Navy with "exclusiverights to occupy [the]
area." ld.

The hol ding of the Second Grcuit inAll en echoes that of the

NNnth Grcuit inUnited States v. Mowat, 582 F. 2d 1194 (9th G r. 1978),

where the court stated that "evenif the Navy di d not possess a fee
sinpl e absolutetitletothelsland of Kahool awe, t he mai nt enance of
t he 'naval reservation' there suffices to support the convictions under
18 U.S.C. §1382." |d. at 1208. In accordw th these courts, we hold

t hat, when t he gover nnment does not own the | and, 8 1382 requires only
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t hat t he governnment denonstrate either a possessory interest in, or
occupation or control of, the area reserved by the mlitary.

Her e we appl y t he occupati on-and-control test and concl ude,
inagreement withthedistrict court, that the governnment denonstrated
t hat t he area beyond t he nean high-tide linesis under the occupation
and control of the Navy for purposes of 8 1382. Puerto Rico's
jurisdictionover the shoreline was established subject tothe control
of the United States. Thus, al arge swat h of area ext endi ng beyond t he
shor el i ne of the beach was perm ssi bl y desi gnat ed as part of a "danger
zone" by federal regulation. See 33 CF.R 88 334.2, 334.1480. These
regul ati ons all owt he Navy to "occupy and control " t hese areas, and
t here was adequate testinony at trial denonstrating that the Navy has
in fact exercised this power. The Navy has conti nuously used t he
adj acent area as a live inpact zone for live-fire artillery and
bonbar dnent exerci ses and has conti nuously patrolledthe beach for
possi bl e intruders. Furthernore, regul ations establish that Canp
Garcia is a "cl osed" base, neaning that the public nay not enter
wi t hout perm ssion of the comrandi ng officer. See 32 CF. R 88 770. 35-
770.40. The evidence therefore permttedthe district court, acting as
the fact-finder, to concl ude beyond a reasonabl e doubt t hat Ventura had
violated § 1382.

C. Use of Special Assistant U. S. Attorneys General
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Finally, Ventura argues that the district court erred by not
di squal i fyi ng Navy of fi cers fromservi ng as t he prosecuti ng att orneys.
Beforetrial, Venturafiled notions seekingto disqualify United States
Navy of ficers fromprosecuting the case. She argued that the Navy
of ficers, appoi nted as Speci al Assistant United States Attorneys to
prosecute the case, had aninstitutional conflict. Mre specifically,
she avers that the ongoi ng controversy between the Navy and | ocal
resi dents over the |live bonbi ng exerci ses at Canp Garci a prevent ed Navy
personnel fromserving as di sinterested prosecutors. The district
court denied Ventura's notions, and t he gover nment was represent ed at
trial by Navy officers.

We addressed the identical argunment inUnited States v.

Silva-Rosa, No. 01-1347, slipop. at 4-6 (1st Cr. Dec. _ , 2001), and
need not recite the precise analysis set forth in that opinion.
Sufficeit say, however, that the defendant's argunent nust be rejected
on the same rationale.

[11. CONCLUSI ON

For the reasons stated above, we affirm
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